07/23/03 16:59 FAX 314 



5065 



BlOO? 



9D-RG-19587 
PATENT 

i The rejection of Claim 17 under 35 U.S.C. § 102(b) as being anticipated by Larsen et al.. 
uk Patent No. 4,332,992 (hereinafter referred to as "Larson") is respectfully traversed. 

! Larson describes a combination electric convection and microwave oven 10 having an 
o^^en cavity 12. an electrical resist^ce heater 17, a magnetron 18, a dual-end blower 19, and a 
cdntrol panel 20 snrronnded by a cabinet 14. Hie control panel includes of an oven cycle timer 
21 "START", "STOP", and "LIGHT" push buttons numbered 24, 26, and 28, respectively, a 
tlperatore sensing pi^be controls 30, a variable power controls 32 for controlhng the ratio of 
mbcrowave eaergy to thennal energy applied to the oven cavity when in the "COMBINATION" 
and "MICROWAVE" modes, a cooking method controls 34, and a convection heater 
telmpeTature level controls 36. 

The cooking method controls control the operation of the oven in three different modes or 
t^es of cooking sequences. A "CONVECTION" push button 38 allows the oven to operate as a 
convection oven only, (i.e.) no microwave energy is applied during this mode of operation. A 
" COMBINATION" pushbutton 40 applies alternately thennal heat and microwave radiation to 
tlie oven cavity in a predetennined ratio as set by the variable power controls. A 
■MICROWAVE" push button 42, when actuated, activates the magnetron but not the heater to 
jrovide microwave energy to the cavity. Notably. Larson is silent with respect to radiant energy 
2nd a radiant heat source. 

Claim 17 recites an oven including "a cooking cavity; a plurality of modules for 
delivering energy into said cooking cavity, said energy comprising radiant energy, microwave 
togy, and thermal energy; and a control operatively connected to said modules for controlling 
ileUvery of energy to said cooking cavity, said control configured to operate said modules in a 
jtnicrowave cooking mode, a convection / bake cooking mode, and a speedcook mode". 

' Larson neither describes nor suggests an oven including a cooking cavity, a pluraUty of 
:nodule5 for deUvering energy into the cooking cavity, the energy includmg radiant energy. 
Microwave energy, and thennal energy, and a control operatively connected to the modules for 
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comtiollmg delivery of energy to the cooking cavity, the control configured to operate the 
^4dules in a microwave cooking mode, a convection / bake cooking mode, and a speedcook 
4de Moreover, Larson neither describes nor suggests a ptarahty of modules for dehvermg 
ei^rgy into the cooking cavity, the energy mcluding radiant energy, microwave energy, and 
thfnnal energy. Rather, Larson has an electrical resistance heater and amagnetron for applymg 
thUnal heat and microwave energy to the oven cavity, 
i For the reasons set forth above, Qaim 17 is submitted to be patentable over Larson. 

For the reasons set foUh above. Applicants respectfully request that the Section 102 
r^ ection of Claim 17 be withdrawn. 

• The rejection of Claims 1-14 and 1 8-28 under 35 U.S.C. § 103 as being unpatentable over 
iJaison in view of Boehm, U.S. Patent No. 3,320,396, (hereinafter referred to as "Boehm") or in 
view of Tanabe, U.S. Patent No. 4,463.238, (hereinafter referred to as 'Tanabe") is respectfully 
tsaversed. 

I Larson is described above. Boehm' describes an oven chamber 1 0 which is adapted to 
ifcceive and surround an object 1 1 to be heated. The oven chamber includes upper and lower 
\yalls 12 and 14. a rear wall 15, two side walls (not visible), and a front wall having a door 16 
provided with a handle 17 and pivoted at 18 to swing between open and closed position. 
Iilements 24 and 25 are rod-like members folded back upon themselves to lie in upper and lower 
l^orizontal planes. High frequency microwave electrical energy is coupled to the elements so that 
iey act as antennas which radiate that energy into the oven chamber where it is absorbed by and 
(fauses heating within the object. Additionally means are provided to pass current through the 
itesistive conductors of the elements to provide heat within the oven chamber by a resistance 
heating mode of operation. This heat energy serves to heat the object, and indeed to produce a 
Ibrowning action on the surface thereof which is not normally produced by the action of 
Inicrowave energy. The elements may fimction solely to radiate microwave energy, solely to 
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pjoduce resistance type heating action, or simultaneously to produce both microwave and 
r^istance type heating actions. 

i Tanabe describes an oven wall 10 for defining an oven cavity, and an oven door 12. A 
Jagnetron 14 is secured to the oven wall for supplying the microwave energy into the oven 
Xity through a wave guide 1 6 and an energy supply outlet 1 8. A tray 22 is disposed at the 
bbttom of the oven cavity for supporting a foodstuff 24 to be cooked in the oven cavity. A 
blower fan is provided to cool the magnetron. The air flow generated by the blower fan is 
iKtioduced into the oven cavity through an air inlet 28- The introduced air is exhausted firom the 
cjven cavity through exhaustion openings 30 which are formed in the upper wall of the oven 
tjavity. An exhaustion duct 32 is secured to the upper wall of the oven cavity to cover the 
^austion openings. A gas sensor 34 is secured to exhaustion duct for detecting the 
tjoncentration of the gas exhausted ftom the oven cavity. The combined microwave and electric 
^eating oven of Figure 1 further includes an upper heater 20, and a lower heater 26 for electric 
ieating cooking purposes. A theraiistor 36 is secured to oven wall for detecting the temperature 
■•Ivithin the oven cavity. 

': Applicants respectfiilly submit that the Section 103 rejection of tiie presently pending 
|;lajms is not a proper rejection. Obviousness cannot be established by merely suggesting that it 
• vould have been an obvious to one of ordinary skill in the ait to modify Larson according to the 
teachings of Boehm and/or Tanabe. More specifically, as is well established, obviousness camiot 
■ je established by combining the teachings of the cited art to produce the claimed invention, 
: ibsent some teaching, suggestion, or incentive sivporting the combination. None of Larson, 
Boehm. and Tanabe, alone or in combination, describe or suggest the claimed combination, 
furthermore, in contrast to the assertion within the Office Action, Applicants respectfully submit 
^hat it would not be obvious to one skilled in tiie art to combine Larson with Boehm and/or 
Tanabe because there is no motivation to combLae the references suggested in the ait. Rather, 
the Examiner has not pointed to any prior art that teaches or suggests to combine the disclosures, 
oflier than AppUcants' own teaching- Only the conclusory statement that "[i]t would have been 
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odious to one having ordinaiy skill in the art at the time the invention was made to modify 
Larson to use another resistor heater on the lower part of the oven cavity so that food can be 
heated &om above an/or below the food for more selective cooking and/or more uniform cooking 
result, in view of the teaching of Boehm or Tanabe" suggests combining the disclosures. 
Applicants respectfully submit however, that tlie prior art teaches away from the present 
irivention. More specificaUy, none of Larson, Boehm, and Tanabe, alone or in combination, 
discribe or suggest an upper heater module including at least one radiant heat sowce. 

i 

As the Federal Circuit has recognized, obviousness is not estabUshed merely by 
combining references having different individual elements of pending claims. Ex part e 
evengood, 28 U.S.P.Q.2d 1300 (Bd. Pat. App. & hiter. J993). MPEP 2143.01. Rather, there 



oiiust be some suggestion, outside of AppUcants' disclosure, in the prior art to combine sach 
references, and a reasonable expectation of success must be both found in the prior ait, and not 
ijased on Applicants' disclosure. In re Vaeck . 20 U.S.P.Q.2d 1436 (Fed. Cir. 1991). In the 
pjresent case, neither a suggestion or motivation to combine the prior art disclosures, nor any 
reasonable expectation of success has been shown. SpecificaUy, the Examiner has not pointed to 
any prior art that teaches or suggests a reasonable expectation of success or motivation in 
tjombining the disclosures, other than Applicants' own teaching. 

Furthennoie, it is impermissible to use the claimed invention as an instraction manual or 
■template" to piece together the teachings of the cited art so that the claimed invention is 
rendered obvious. Specifically, one cannot use hindsight reoonstniction to pick and choose 
iimong isolated disclosures in the art to deprecate the claimed invention. Further, it is 
:mpennissible to pick and choose from any one reference only so much of it as will support a 
,;iven position, to the exchjsion of other parts necessary to the frill appreciation of what such 
-eference feirly suggests to one of ordinary skill in the art. The present Section 103 rejection is 
jased on a combination of teachings selected from multiple patents in an attempt to arrive at the 
ilaimed invention. Specifically, Larson is cited for an oven having a cooking cavity and a 
plurality of modules for deUvering energy into the cavity, and Boehm and Tanabe are cited for 
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thje use ofalower heater. Since there is no teaching, suggestion, or motivation in the cited art for 
the claimed combination, the Section 103 rejection appears to be clearly based on a hindsight 
rdconstraction in which isolated disclosures have been picked and chosen in an attempt to 
dsprecate the present invention. Of course, such a combination is impermissible, and for this 
reason alone. Applicants request that the Section 103 rejection of Claims 1-14, and 18-28 be 

withdrawn. 

I 

i Further, and to the extent understood, none of Larson, Boehm, and Tanabe, considered 
alone or in combination, describe or suggest the claimed combination, and as such, the presently 
{lending claims axe patentably distinguishable from the cited combinatioxL Specifically, Claim 1 
Incites an oven including •^a cooking cavity; an RF generation module for deUvering microwave 
etnergy into said cooking cavity; an upper heater module comprising at least one radiant heat 
Source- a lower heater module; and a control operatively connected to said RF generation 

ilnodule, said upper heater module, and said lower heater module for selective control thereof. 

i 
t 

1 None of Larson, Boehm, and Tanabe, alone or in combination, describe or suggest an 

t|>ven including a cooking cavity, an RF generation module for delivering microwave energy into 

ibie cooking cavity, an upper heater module comprising at least one radiant heat source, a lower 

jieater module, and a control operatively connected to the BP generation module, the upper 

Jieater module, and the lower beater module for selective control thereof Rather, Larson, 

^odim, and Tanabe each describe an electrical resistance heater and a microwave heater. None 

pf Larson, Boehm, and Tanabe, alone or in combination, describe or suggest an upper heater 
I 

module including at least one radiant heat source, 

I Claim 1 is therefore submitted to be patentable ovct Larson in view of Boehm and/or 
: Tanabe. When the recitations of Claims 2-14 are considered in combination with the recitations 
of Claim 1, Applicants submit that dependent Claims 2-14 hkewise are patentable over Larson in 
view of Boehm and/or Tanabe. 
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Claim 17, recites an oven including "a cooking cavity; a plurality of modules for 
d«Hivering energy into said cooking cavity, said energy coinprising radiant energy, microwave 
eitergy, and thermal energy; and a control opmtively connected to said modules for conlrolling 
dpvciy of energy to said cooking cavity, said control configured to operate said modules in a 
niicrowave cooking mode, a convection / take cooking mode, and a speedcook mode". 
I 

I None of Larson, Boehm, and Taaabe, alone or in combination, describe or suggest a oven 
imcluding a cooking cavity, a plurality of modules for delivering energy into the cooking cavity, 
the energy including radiant energy, microwave energy, and thermal energy, and a control 
dperatively connected to the modules for controlling delivery of energy to the cooking cavity, the 
cjontrol configured to operate the modules in a microwave cooking mode, a convection / bake 
(looking mode, and a speedcook mode. Rather, Larson, Boehm, and Tanabe describe only 
liiermal energy and microwave energy. None of Larson, Boehm. and Tanabe, alone or in 
(fombination. describe or suggest an apluraUty of modules for delivering energy into the cooking 
iavity, the energy including radiant energy, microwave energy, and thermal energy. 

i 

' Claim 17 is therefore submitted to be patentable over Larson in view of Boehm and/or 
"^anabe. 

Claims 18-28 depend, directly or indirectly, from independent Claim 17. WTien the 
: recitations of Claims 1 8-28 are considered in combination with the recitations of Claim 17, 
j^plicants submit that dependent Claims 18-28 likewise are patentable Larson in view of Boehm 
knd/or Tanabe. 

i 

i The rejection of Claims 1 5 and 16 under 35 U-S .C § 1 03 as being unpataitable over 
Larson in view of Boehm or Tanabe as ^plied to claims 1-14 and 18-28, and further in view of 
McKee et al., U.S. Patent No. 6,060,701, (hereinafter refenred to as 'TVIcKee") or in view of 
EshifillO et al., U.S. Patent No. 4,831 ,225, (hereinafter referred to as "Ishifiaro") is respectfully 
traversed. 
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Larson, Boehm, and Tanabe are described above. 

McKee describes an oven 10 includins a housing 14, a cooking chamber 16 which is 
adapted to receive a food product 12 for cooJdng, and a condmt 20 for selectively providing 
g^us communication external to the cooking chamber, between the bottom and top of the 
cioking chamber. 

i Operation of a thermal energy source 25 may be controlled by a control means 250 which 
includes a thennostat and a cutoff switch which cuts off power to the thermal energy source 
Jader at least two conditions. In flie first condition, the power supply is being used for the 
njiagnetron or hot air blower, and there is insufficient power to enable magnetron 100, hot air 
tiower motor 40a and heating means to be amultaneously operated- M Ihe second condition, 
either the actual temperature of the themial energy source or liie actual temperature of the air 
pterins the cooking chamber exceeds a "set" temperature. To this end. the thermal energy 
imrce and the entry to the cooking chamber are preferably provided with separate temperature- 
iensing mechanisms 3 0 and 30' (such as a thennocouple or resistive thermal device) positioned 
do as to measure the ten^erature of the air at these critical points. 

I 

I Ishifuxo describes a control panel having thereon a key ftn: selecting the desired cooking 
ijnode fiom various modes such as heater cooking and microwave cooking, various function 
I^eys, numraic keys for setting a cooking temperature and cooking time, a start key for starting a 
looking operation and a display. Element 2 is a control device such as a micro processor (MPU) 
ihat controls the operation of the microwave oven. Element 3 is a power supply source which 
tontrols power supply to a microwave generating device 4 such as a magnetron as heating means 
jror the microwave oven, a heater cooking device 5 and a blower 6 according to a control signal 
jEtom the control device. Element 7 is temperature sensor means such as a tbermistor which 
ietects the heating chamber temperature. Element 8 is a damper ihat opens or closes due to the 
shape memory effect of a shape memory alloy. When the temperature in the heating chamber 
rises, the shape memory alloy resumes its memorized shape due to the heat, allowing the damper 
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to| dose the blowhole provided for supplying ventilating air from the blower to the heating 
chamber. 

AppUcants respectfully submit that the Section 103 rejection of the presently pending 
cliaims is not a proper rejection. Obviousness cannot be established by merely suggesting that it 
^ould have been an obvious to one of ordinary skill in iJie art to modify Larson according to the 
t^hmgs of Boehm. Tanabe, Mckee and/or Ishifuio. More specifically, as is well established, 
o|>viousness caimot be estabUshed by combining the teachings of the cited art to produce the 
claimed invention, absent some teaching, suggestion, or incentive supporting the combination, 
ijone of Laison, Boehm, Tanabe, McKee, and Ishifiiro, alone or in combination, describe or 
s iggest the claimed combination. Furthermore, in contrast to the assertion within the Office 
Action, Applicants respectfully submit that it would not be obvious to one skilled in the art to 
(ijombine Larson with Boehm, Tanabe, McKee, and/or Ishifijro because there is no motivation to 
cjombine the references suggested in the art. Rather, the Examiner has not pointed to any prior 
art that teaches or suggests to combine the disclosures, other than AppUcants' own teaching. 
Only the conclusory statement that "(i]t would have been obvious to one having ordinary skill in 
iie art at the time the invention was made to modify Laison to provide a temperature sensing 
System to monitor the temperature of the cooking cavity to feedback control the operation of the 
Aven conrponents such as, the heater, the microwave source and/or tiie blower for more precise 
heating control and better cooking result, in view of the teaching of McKee or Ishifuro" suggests 
combining the disclosures. Applicants respectfully submit however, that the prior art teaches 
Away fiom the present invention. More specifically, none of Larson, Boehm, Tanabe, McKee, 
imd Ishifuro, considered alone or in combination, describe or suggest an upper heater module 
: ncluding at least one radiant heat source. 



As the Federal Circuit has recognized, obviousness is not established merely by 
combining references having different individual elements of pending claims. Ex parte 
Uvengood, 28 U.S-P.Q.2d 1300 (Bd. Pat. App. & Inter. 1993). MPEP 2143.01. Rather, there 
must be some suggestion, outside of AppUcants* disclosure, in the prior art to combine such 



10 



Received from< 314 621 5065> at7/23/D3 5:56:43 PMpstem Daylight Time] 



07/23/03 17:02 FAI 314 



5065 



©015 



I 



j 9D.RG-19587 
I PATENT 

reJ ereoces, and a reasonable expectation of success must be both found in the prior art, and not 
ba^ed on Apphcants' disclosure. In re Vaeck , 20 U.S.P.Q.2d 1436 (Fed. Cir. 1991). In the 
present case, neither a suggestion or motivation to combine the prior art disclosures^ nor any 
reisonable expectation of success has been shown. Specifically, the Examiner has not pointed to 
any prior art that teaches or suggests a reasonable expectation of success or motivation in 
combining the disclosures, other than Applicants' own teaching. 

' Furthermore, it i$ impermissible to use the claimed invention as an instruction manual or 

i 

"ttpmplate" to piece together the teachings of the cited art so that the claimed invention is 
re|idered obvious. Specifically, one cannot use hindsight reconstruction to pick and choose 
aipong isolated disclosures in the art to deprecate the claimed inventioru Further, it is 
itipeimissible to pick and choose from any one reference only so much of it as will support a 
gijven position, to the exclusion of other parts necessary to the full appreciation of what such 
reterence fairly suggests to one of ordinary skill in the art. The present Section 103 rejection is 

bjsed on a combination of teachings selected from multiple patents in an attempt to arrive at the 

J 

cljadmed invention. Specifically, Larson is cited for an oven having a cooking cavity and a 
plurality of modules for delivering energy into the cavity, and Boehm and Tanabe are cited for 
thle use of a lower heater, McKee is cited for a temperature sensing sensor to control the 
operation of the thermal energy source, and Ishifuro is cited for a temperature sOTSOr to sense the 
oven air temperature. Since there is no teaching, suggestion, or motivation in the cited art for the 
claimed combination, the Section 103 rejection appears to be clearly based on a hindsight 
reconstmction in which isolated disclosures have been picked and chosen in an attempt to 
dirprecate the present invention. Of course, such a combination is impermissible, and for this 
reason alone. Applicants request that the Section 103 rejection of Claims 15 and 16 be 
withdrawn. 

Further, and to the extent understood, none of Larson, Boehm, Tanabe, McKee, and 
Ishifiiio considered alone or in combination, describe or suggest the claimed combination, and as 
smch, the presently pending claims are patentably distinguishable from the cited combination. 
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Specifically, Claims 15 and 16 depend from Claim 1 which recites an oven including "a cooking 
catvity; an RF generation module for dehvering microwave energy into said cooking cavity; an 
uriper heater module comprising at least one radiant heat source; a lower heater module; and a 
cc ntrol operatively connected to said RF generation module, said upper heater module, and said 
loiwer heater module for selective control thereof. 

None of Lareon, Boehm, Tanabe, McKee, and Ishifuro, alone or in combination, describe 
o+ suggest oven including a cooking cavity, an RF generation module for dehvering microwave 
eiergy into the cooking cavity, an upper heater module comprising at least one radiant heat 
siuice, a lower heater module, and a control operatively connected to the RF generation module, 
tlie upper heater module, and the lower heater module for selective control thereof Rather, 
iJaison, Boehm, and Tanabe each describes electrical resistance heaters and a microwave heater, 
and Mckee and Ishifuro describe temperature sensors. Nowhere does Larson, Boehm, Tanabe, 
HbcKee, and Ishifuro describe or suggest an upper heater module including at least one radiant 
heat source. 

Claim 1 is therefore submitted to be patentable over Larson in view of Boehm, Tanabe, 
lllcKec, and/or Ishifuro. When the recitations of Claims 15 and 16 are considered in 
dombination with the recitations of Claim 1, AppUcants submit that dependent Claims 15 and 16 
fikewise are patentable over Larson in view of Boehm, Tanabe, McKee, and/or Ishifuro. 

For the reasons set forth above, AppUcants lespectfcUy request that the Section 103 
Rejection of Claims 1-16 and 18-28 be withdrawn. 
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In view 



of the foregoing amendments and xemaiks, aU the claims now active in this 



sUcation are believed to be in condition for allowance. Reconsideration and favorable action 

isirespectfully solicited. 
1 Respectfully Submitted, 





Thomas M. Fisher 
Registration No. 47,564 
ARMSTRONG TEASDALE LLP 
One Metropolitan Square, Suite 2600 
St Louis, Missouri 63102-2740 
(314) 621-5070 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



Ajjplicant Graves et al. 

Serial No.: 09/758,611 

led: January 11, 2001 

Ff»r: SPEEDCOOKINGOVEN 

INCLUDING CONVECTION / 
BAKE MODE 



Art Unit: 3742 

Examiner: Leung, PhiKp H. 



SUBMISSION OF MARKED W CLAIMS 



FAX RECEIVED 

JUL 2 3 2003 

GROUP 3700 



Mail Stop: Non-Fee Amendment 
i;:on. Commissioner for Patents 
P.O. Box 1450 
ilexandria VA 22313-1450 

In furtherance of the response to the Office Action dated April 23, 2003 submitted 

ijerewith. Applicants hereby submit marked up versions of the amendmCTts therein: 

I 

j 

' IN THE CLAIMS 
I ^ — 

I 

Please cancel Claim 2 without prejudice, 

1 , (once amended) An oven comprising: 

a cooking cavity; 

an RF generation module for delivering microwave energy into said cooking 
(bavity; 

an upper heater module comprising at least one radiant heat source [for 
convection cooking]; 
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a lower heater module; and 



! a control operatively connected to said RF generation module, said upper heater 

m|)dale, and said lower heater module for selective control thereof. 



Respectfully Submitted, 




i Thomas M. Fisher 

! Registration No, 47,564 

; AJRMSTRONGTEASDALELLP 

I One Metropolitaa Square, Suite 2600 

I St Louis, Missouri 63 1 02-2740 

j (314) 621-5070 

i 

i 

! 
i 
I 



! 
I 
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